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UK employers unprepared for ageing workforce

There is little evidence of UK employers taking proactive steps to engage and retain older workers according to new research conducted by Cranfield School of Management and Nottingham Business School for Acas.
The authors of the research paper "The Employment Relations Challenges of an Ageing Workforce" highlight that one of the most dynamic changes currently occurring in the workplace is the increasing number of older workers. Health, economic, social and legislative changes are contributing to this trend, which is set to present one of the biggest employee relations challenges over the forthcoming decade. The report concludes that if the UK economy is to fully benefit from the skills and experience of its older workers, a larger proportion of organisations will need to adopt age management policies and practices which are effectively communicated to their workforces. Despite anti-age discrimination legislation, stereotypical attitudes about both older and younger workers appear to be both widespread and well embedded. 

The Employment Team is running a free breakfast seminar on 26 April 2012 on Managing an Ageing Workforce, which also includes a review of the recent CIPD guidance on managing a ‘healthy’ ageing workforce. You can book your place by emailing Melissa McNulty.

Equality and diversity training mandatory

The vast majority of employers replying to the Equal Opportunities Review’s latest training survey make it mandatory for all employees to attend equality and diversity training, with the main benefits being stated as creating a more inclusive organisation and engendering a culture of respect. 
Equal Opportunities Review (EOR) Issue 223 contains the results of EOR’s latest survey of organisations concerning their equality and diversity training activities. Although the last survey in Issue 192 showed that employers expected the amount of training in this area to increase, EOR report that the most recent findings indicate that the time spent on training has in fact decreased. Other key findings from the survey are: (i) the majority of the employers make equality and diversity training mandatory for all employees; (ii) e-learning is the most popular method, but one-off workshops are considered to be the best way of delivering the training; (iii) the majority believe equality and diversity training is beneficial to their organisation, with the main benefits being a more inclusive organisation and engendering a culture of respect; (iv) the most effective training is tailored to the needs of staff, delivered using a mixture of interactive methods, of high quality and fun.

Commission publishes 2012-15 Strategic plan

The Equality and Human Rights Commission has published its strategic plan for 2012 to 2015. The plan identifies how the Commission can add most value to the protection and promotion of equality and human rights through the effective use of its powers as the National Human Rights Institution.

The Commission’s 2012/15 strategic plan is the result of widespread consultation with partners, stakeholders and the public. The Commission will refocus its activities to a more enabling role to support the development of policies and services that promote equality of opportunity and safeguard fundamental human rights. The plan identifies three strategic priorities: (i) To promote fairness and equality of opportunity in Britain’s future economy; (ii) To promote fair access to public services, and autonomy and dignity in service delivery; and (iii) To promote dignity and respect, and safeguard people’s safety. As the Commission’s budget has been cut significantly a organisational change programme will result in staff numbers being reduced from 420 to between 150 and 180.
Ban on age discrimination in service provision delayed

The implementation of the provisions prohibiting age discrimination in the provision of services and public functions under the Equality Act 2010, which were due to come into force in April 2012, has been postponed. Any ban is unlikely to come into effect before October 2012.

The Government has announced that it has delayed the decision on implementing a proposed ban on age discrimination in the provision of services, which it had envisaged bringing into force in April 2012.  Therefore any ban is unlikely to come into effect before October 2012. Ministers are still considering the scope for, and content of, any exceptions from the ban, in the light of responses to a consultation in 2011. The Government believes it to be preferable to spend time to get the decision right and ensure that businesses and others affected will also have more time to prepare and adjust as necessary.  With age being used as a risk factor in many financial services and insurance products, with the latter sometimes being utilised by employers in benefit schemes such as long-term ill health insurance, no doubt the wait to see what the proposed exception for financial services providers will look like will be an anxious one.

Failure to address menopause amounted to sex discrimination
In Merchant v British Telecommunications plc a tribunal held that direct sex discrimination had occurred when an employer had failed to treat an employee's menopause in the same way as other medical conditions when applying its performance management policy.

The  facts

Ms Merchant had the subject of BT's underperformance procedure on and off for a number of years and culminated in a final warning being issued. When the problems continued, a process was commenced to determine whether Ms Merchant should be offered alternative employment or be dismissed. At a meeting to discuss the issue Ms Merchant presented a letter from her GP which said that the menopause was causing her to suffer from a number of health problems which can affect her level of concentration at times and she referred to her menopause several times during the discussion. The manager decided not to investigate her medical condition, although BT's performance management policy clearly stated that managers must find out whether the underperformance was being caused by health factors.  He dismissed Ms Merchant for incapability, stating that it was difficult to assess if the menopause did impact on performance.

The judgment

A tribunal upheld Ms Merchant’s claim for unfair dismissal and direct sex discrimination. The manager had failed to investigate the possible impact of the menopause, the reason being, according to his evidence, that his wife and his HR adviser had both been through the menopause and so he could make a judgment on the effect on Ms Merchant's performance and the impact on her ability to concentrate. This failure was a clear breach of BT’s own performance management policy could only be explained by the fact that he did not take menopause, a strictly female condition, seriously as a medical condition and that he would never have adopted “this bizarre and irrational approach with other non-female-related conditions”, in circumstances where it is self-evident that all women will experience their menopause in different ways and with differing symptoms. Therefore, the failure to refer the claimant for medical investigation, after being informed of her menopause, before taking the decision to dismiss, was direct sex discrimination as a man with ill-health in comparable underperforming circumstances would not have been treated in the same way.
Implications

The case demonstrates not only the need to follow a company’s own policies and procedures ‘to the letter’, but also the need to ensure, in particular, that further medical investigation takes place where a medical condition is gender specific. The appellate courts have been crystal-clear that no action should be considered in ill-health capability situations until the ‘true medical position’ has been established. Here there was an even greater onus on the manager to do so when the employee presented him with a letter from her GP.
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